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willing to speak with you further about his analysis of that particular point if you wish. Having said that, I also must add
that while the attorney-client privilege issue is obviously a significant one and certainly played a role in our analysis, we
would have reached the same decision even absent that particular concern.
I also wanted to briefly address a few points that you raised in emails that are not necessarily discussed in the decline
memo to SPD. First, I know that Judge Armstrong ruled in your favor in the arbitration on a number of key issues that
overlap with the potential criminal charges and you indicated a presumption that she would testify to that. However, the
findings that she made were under the civil burden of proof and were made in the course of a proceeding that operated
with relaxed rules of evidence and without the procedural and constitutional safeguards that apply to a criminal
prosecution. Her findings are not binding in any way in the criminal case. And, for a whole host of reasons, the rules of
evidence and constitutional and procedural rules would almost certainly preclude Judge Armstrong from being able to
testify as to her findings or the basis for them. Second, one of the major concerns that you raised is the damage that Mr.
Pelley caused to your firm via copying/deleting electronic files. I read the materials you submitted re: 18 USC 1030.
However, that is a federal statute and the KCPAO does not have the ability to prosecute violations of federal law. For
State charging purposes, our analysis on those actions is essentially the same as in the attached decline memo. Our
conclusion is that, unfortunately, the evidence is such that a jury is unlikely to convict Mr. Pelley of any state charges after
hearing his most likely trial defense—that he did not have the criminal intent necessary for a crime because he acted with
the belief he had legal authority to do what he did and/or that what happened was a mistake. So while I understand that
Mr. Pelley’s actions in this regard caused major issues for your firm, it is not something that we can file criminal charges
for. Third, you raised the idea of prosecuting Mr. Pelley for perjury. Unfortunately, the crime of perjury is actually
extraordinarily difficult to prove, both factually and legally, given the technical requirements of the statute and the caselaw
interpreting it. The bulk of Mr. Pelley’s statements that you identify as untrue were made in the course of the arbitration
and the WSBA investigation. It is doubtful that either would constitute the sort of proceeding in which the making of a false
statement would meet the legal requirements for perjury. And even if it did, the evidence does not meet the threshold
required by the KCPAO’s FADS. Fourth, you also mentioned a transaction involving the wire deposit of money into
NWMJ ’s IOLTA account that was then withdrawn a week later via a cashier’s check. You expressed concern that this
transaction constituted money laundering. This transaction certainly seems questionable on the surface. However,
without more, it is simply suspicious and there is insufficient evidence to establish a violation of the state Money
Laundering statute to the level that would make this chargeable under KCPAO’s FADS. Finally, you have mentioned that
other people have raised concerns with you that Mr. Pelley is using illegal drugs, that he has scared or threatened others,
and/or that he continues to engage in unethical and illegal financial transactions. However, unless and until such
allegations are reported to law enforcement, investigated, and referred to us, we cannot file charges based on such
second-hand information. Nor do these allegations impact our analysis of what has been referred to us. Our decision to
decline is based purely on our likely inability to prove the charges. These additional allegations do not impact that
analysis.
As noted above, we understand that you feel extremely victimized by Mr. Pelley and we are very sorry for the negative
impacts this has had on you personally and professional. We also understand that you are concerned that Mr. Pelley is
continuing to commit similar acts in his ongoing practice. None of the above is an indication that we do not believe you,
nor is it intended to defend or excuse any unlawful, unethical, or unsavory behavior by Mr. Pelley. Rather, is an effort to be
as frank and forthcoming with you as possible regarding the things we have considered in making this decision. Again, I
know this is not the decision you were hoping for and I’m sorry for any disappointment.
Please let me know if you would like to retrieve any of the materials that you have submitted to KCPAO and we will make
the arrangements for that to happen.
Sincerely,
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